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JUDGMENT 

1.  Being highly aggrieved by the Judgment and Order of 

conviction, dated 27/11/2014, passed by Smt. B. Khakhlary, Judicial 

Magistrate, 1st class, Sonitpur at Tezpur, in C.R. Case No. 271/2011 

the Convict/Appellant has filed this appeal, u/s 374(3) of the Code 

of Criminal procedure. By the impugned judgment, learned trial 

court convicted and sentenced the Appellant, Sri Pankaj Deka, u/s 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Appeal NO.         

 
:-     

 
24 (S-4)/2014 
 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 
 

Appellant :- Sri Pankaj Deka, 
Son of Late Girindra Ch. Deka, 
Village –Digali Bali Jaan, 
PO- Balipara, 
PS- Chariduar, 
District- Sonitpur 
Assam 

  -vs- 

Respondents 

 
1.      

State of Assam 
Represented by Public Prosecutor, 
Sonitpur, Tezpur.  

 
2. 

 
Sri Monoj Sankhola, 
S/O Sri Ram Nivas Sankhola, 
Resident of village & PO – Lokhra, 
PS – Chariduar, 
Dist. Sonitpur (Assam).  
 

Counsel for the Appellant : Mr. F. Haque, Advocate. 
  

Counsel for Respondents : Sri Paramjit Singh Sethi, Advocate 
Sri Hari Prasad Sedai, Public 
Prosecutor. 
 

Date of hearing  :  31/08/2015   
 
 

Date of Judgment : 14/09/2015. 



Page 2 of 12 

 

Criminal Appeal NO. 24(S-4)/2014 Page 2 

 

138 of the Negotiable Instrument Act, 1881, to undergo Simple 

Imprisonment for 6 (six) months and to pay a compensation of Rs. 

2,50,000/- (Rupees Two lakh Fifty thousand only), in default to 

undergo further Imprisonment for 2 (two) months.   

2.  Before entering into the merit of the appeal, let me, briefly 

state the fact relevant for consideration of this appeal.  

  (a) The case is instituted under section 138 of the 

Negotiable Instrument Act, 1881 alleging that the accused Sri 

Pankaj Deka had issued a cheque in favour of the complainant 

which was dishonored due to insufficient funds in the account.  

 (b) The complainant is a businessman by profession and 

resides at Lokhra, PS- Rangapara, Dist. Sonitpur and the accused 

approached the complainant for a loan of Rs. 7,55,000/- only for 

urgent necessity of money for utilizing in his brick Klin Industry at 

Digali gaon, Balipara and as the accused had a friendly relation with 

the complainant, the complainant paid a sum of Rs. 7,55,000/- only 

on 04-03-2011 and the accused person, on 15-04-2011, 

executed a document in favour of the complainant acknowledging 

receipt of the said loan amount and also undertaking to repay the 

said loan amount to the complainant in four installments and 

thereby issued four numbers of post dated cheques to the 

complainant of his Account No. 20050618315, vide cheque No. 

556239 dated 04-05-2011 for Rs. 1,55,000/-, cheque No. 556238 

dated 27-06-2011 for Rs. 2,00,000/-, cheque No. 556237 dated 23-

05-2011 for Rs 2,00,000/- and also cheque No. 556236 dated 20-

04-2011 for Rs. 2,00,000/- only all drawn on the State Bank of 

India, Balipara Branch on account of the liabilities of the accused to 

the complainant within the second week of July, 2011. That out of 

the said four cheques, the complainant deposited cheque No. 

556237 dated 23-05-2011 for Rs. 2,00,000/- on 09-06-2011 for 

encashment in the State Bank of India, Balipara Branch, which was 

dishonored vide memo dated 09-06-2011 due to insufficient fund. 
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 (c) The complainant thereafter, issued legal notice dated 

01-07-2011 to the accused person by registered post with A/D 

which was duly served on the accused person on 16-07-2011. But 

the accused neither paid the amount of the said dishonored cheque 

nor did he reply to the said legal notice of the complainant. As such 

the complainant lodged the complaint u/s 138 of the NI Act, 1881.  

(d)  During trial, 2 (two) witnesses were examined for the 

prosecution side. Appellant was examined u/s 313 Cr.P.C, during 

which, he pleaded innocence, however, the accused has admitted 

that the signature over the cheque in question is his signature. He 

has stated that he has not taken any loan from the complainant. He 

has also stated that, it is the complainant who approached the him 

to invest Rs. 4,36,000/- in his Brick Kiln Industry and thereafter, as 

there was heavy rain where Bricks maintained away, the 

complainant, fearing loss, compelled and forced the accused to put 

his signature on the four numbers of cheques. The accused has also 

stated that he had repaid Rs. 1,92,000/- to the complainant. He 

declined to adduce any evidence in his defence. 

(d) Ultimately, by judgment and order, passed on 

27/11/2014, learned trial court convicted the present appellant Sri 

Pankaj Deka, u/s 138 of the NI Act, and sentenced him to undergo 

Simple Imprisonment for 6 (six) months and to pay a compensation 

of Rs. 2,50,000/- (Rupees Two lakh Fifty thousand only), in default 

to undergo further Imprisonment for 2 (two) months.      

This order of conviction is challenged in this instant Appeal 

u/s 374(3) Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That the learned court below has failed to appreciate the 

evidence on record in the back ground of facts and circumstances 

of the case at hand and on a proper appreciation and evaluation of 

the evidence on record the learned trial court should have acquitted 
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the accused instead of convicting him u/s 138 of the NI Act. Hence, 

the Judgment and findings of learned court below is liable to be set 

aside interfered and altered.  

(ii) That the learned trial court has failed to appreciate the 

fact that the complainant has improved upon the facts and has 

suppressed material facts to procure a conviction for the accused 

person. Hence, the impugned Judgment and order of conviction is 

liable to be set aside and reversed. 

(iii) That the learned Trial Court has placed undue reliance 

on the prosecution witnesses and has thereby jumped into 

conclusion of guilt of the accused person ignoring the glaring 

defects, fault and lapses of the prosecution case. Hence, the 

impugned Judgment and order of conviction is liable to be set aside 

and reversed. 

  (iv) That the learned trial court has not at all considered the 

fact that the complainant could not satisfactorily explain the reason 

of lending out a huge amount of Rs. 7,55,000/- to the accused 

without production of income tax returns and hence, the learned 

trial court should have disbelieved the prosecution’s theory of 

lending out of such an amount and as a result acquitted the 

accused on benefit of doubt.     

(v) That the learned court has failed to consider the fact that 

there exist enormous contradiction between the evidence in chief 

given in affidavit and cross-examination, thereby rending the 

prosecution case unsafe for conviction of the accused, hence  the 

impugned Judgment and order of conviction is liable to be set aside 

and reversed. 

  (vi) That considering the age of the accused vis a vis the 

age of the   the accused/appellant should have been extended the 

benefits of the probationer of the offender’s Act or the benefits of 

the section 360 of the Cr.P.C. as the charge under section of 138 of 
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NI Act even if assumed to be proved is not of heinous in nature. But 

denying these statutory benefits to the accused the impugned 

Judgment has become liable to be set aside or interfered by this 

Hon’ble Appellate Court.  

4. I have gone through the aforementioned grounds of appeal, 

the deposition of witnesses recorded in CR Case No. 271 of 2011, 

statement of accused recorded therein u/s 313 Cr.P.C and the 

materials on record including the Judgment of the Trial Court 

thoroughly. I have also heard Ld. Counsel for the Appellant, learned 

counsel for respondent No.2 Sri Paramjit Singh Sethi and Ld. Public 

Prosecutor Sri Hari Prasad Sedai, at length. 

5. On perusal of the record of CR Case No. 271 of 2011, it 

appears that the prosecution side examined two witnesses to prove 

the charges, u/s 138 of the NI Act, against the accused. The 

accused did not adduced any evidence in defence. 

6.  On perusal of the evidence on record, it appears that PW 1 

Sri Manoj Shankhola has deposed that the accused approached him 

for a loan of Rs. 7,55,000/- for utilizing the same in his Brick Kiln 

Industry at Dighali gaon and as the PW 1 was having a friendly 

relationship with the accused he gave the said loan on 04-03-2011 

and later on, a Loan agreement was executed in between the 

parties which is exhibited as Ext. 2. This witness has also exhibited 

the signature of the accused as well as his signature in the said loan 

agreement. The said signatures are not denied by the accused.  PW 

1 has also deposed that  the accused issued four numbers of post 

dated cheques to the complainant of his Account No. 

20050618315, vide cheque No. 556239 dated 04-05-2011 for Rs. 

1,55,000/-, cheque No. 556238 dated 27-06-2011 for Rs. 2,00,000/-

, cheque No. 556237 dated 23-05-2011 for Rs 2,00,000/- and also 

cheque No. 556236 dated 20-04-2011 for Rs. 2,00,000/- only all 

drawn on the State Bank of India, Balipara Branch on account of 

the liabilities of the accused to the complainant within the second 
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week of July, 2011. That out of the said four cheques, the 

complainant deposited cheque No. 556237 dated 23-05-2011 

for Rs. 2,00,000/-, on 09-06-2011, for encashment in the State 

Bank of India, Balipara Branch, which was dishonored vide memo 

dated 09-06-2011 due to insufficient fund. During cross-

examination of PW 1, the existence or validity of Ext. 2 could not be 

challenged by the defence side. The ground taken in the memo of 

appeal that the learned trial Court did not examined the capability 

of the Accused/Appellant to lend such a huge amount becomes 

irrelevant in view of the fact that the learned trial Court  has relied 

upon Exhibit 2 wherein the Accused/Appellant has acknowledged 

the receipt of Rs. 7,55,000/-from the Respondent No.2. Once the 

Court has come to the conclusion that the acknowledgement of the 

receipt of Rs. 7,55,000/- by the Accused/Appellant from the 

Respondent No.2 is believable, for the enquiry in this regard may 

not be necessary . However, in this regard also learned trial Court 

has observed that when the Respondent No.2 admittedly has the 

ability to give Rs 4,36,000/- to the Accused/Appellant, the burden to 

show that he did not have the ability to give Rs. 7,55,000/-was on 

the Accused/Appellant and this burden was not relieved and 

therefore the ground taken by the Accused/Appellant in his memo 

of appeal regarding capability of the Accused/Appellant to give Rs. 

7,55,000/- as loan do not hold much water. 

7. Though learned counsel for the appellant has stated that the 

money was advanced to the appellant by the respondent as an 

investment in his brick kiln industry, however, Ext. 2, which was not 

refuted by the defence side, clearly shows that the appellant issued 

the Cheque No. 556237 dated 23-05-2011, for Rs. 2,00,000/-, on 

09-06-2011, to the respondent on account of discharge of liability 

towards him. Even during the examination u/s 313 Cr.P.C., before 

the trial court, the appellant has admitted that the respondent 

invested Rs. 4,36,000/- in his Brick Kiln. Though the respondent has 

stated that his signatures over the Cheques were taken by force, 



Page 7 of 12 

 

Criminal Appeal NO. 24(S-4)/2014 Page 7 

 

however, apart from mere statement u/s 313 Cr.P.C., there is 

nothing to show that the signatures were obtained by force. 

Further, though he has stated that his signatures were obtained by 

force, however, he has also stated that he issued the cheques 

under an impression that he will be getting some money from one 

MLA of Arunachal Pradesh and he will be in a position to pay the 

money, however, as the said MLA died, the cheques got bounced, 

this statement of the accused/appellant shows that he himself 

issued the postdated cheque with some remote hope of honouring 

the same. 

8.  Further a presumption has also to be raised in favour of the 

holder of a cheque, u/s 139 of the Negotiable Instrument Act which 

provides as follows:- 

“139. Presumption in favour of holder.— 

It shall be presumed, unless the contrary is 

proved, that the holder of a cheque received 

the cheque of the nature referred to in section 

138 for the discharge, in whole or in part, of 

any debt or other liability.” 

 

 In this regard a Full Bench Judgment of Hon’ble Supreme 

Court of India in “Rangappa Vs. Sri Mohan” reported in (2010) 

11 SCC 441 has observed as follows: - 

 “13. With regard to the facts in the present 
case, we can also refer to the following 
observations in M.M.T.C. Ltd. and Anr. v. 
Medchl Chemicals & Pharma (P) Ltd. 
MANU/SC/0728/2001 : (2002) 1 SCC 234 
(Para. 19): 

………………....The authority shows that even 
when the cheque is dishonored by reason of 
stop payment instruction, by virtue of Section 
139 the Court has to presume that the cheque 
was received by the holder for the discharge in 
whole or in part, of any debt or liability. Of 
course this is a rebuttable presumption. The 
accused can thus show that the `stop payment' 
instructions were not issued because of 
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insufficiency or paucity of funds. If the accused 
shows that in his account there was sufficient 
funds to clear the amount of the cheque at the 
time of presentation of the cheque for 
encashment at the drawer bank and that the 
stop payment notice had been issued because 
of other valid causes including that there was 
no existing debt or liability at the time of 
presentation of cheque for encashment, then 
offence under Section 138 would not be made 
out. The important thing is that the burden of 
so proving would be on the accused.... 
(Emphasis supplied) 
14. In light of these extracts, we are in 
agreement with the respondent-claimant that 
the presumption mandated by Section 139 of 
the Act does indeed include the existence of a 
legally enforceable debt or liability. To that 
extent, the impugned observations in Krishna 
Janardhan Bhat (supra) may not be correct. 
However, this does not in any way cast doubt 
on the correctness of the decision in that case 
since it was based on the specific facts and 
circumstances therein. As noted in the 
citations, this is of course in the nature of a 
rebuttable presumption and it is open to the 
accused to raise a defence wherein the 
existence of a legally enforceable debt or 
liability can be contested. However, there can 
be no doubt that there is an initial presumption 
which favours the complainant. Section 139 of 
the Act is an example of a reverse onus clause 
that has been included in furtherance of the 
legislative objective of improving the credibility 
of negotiable instruments. While Section 138 of 
the Act specifies a strong criminal remedy in 
relation to the dishonor of cheques, the 
rebuttable presumption under Section 139 is a 
device to prevent undue delay in the course of 
litigation. However, it must be remembered 
that the offence made punishable by Section 
138 can be better described as a regulatory 
offence since the bouncing of a cheque is 
largely in the nature of a civil wrong whose 
impact is usually confined to the private parties 
involved in commercial transactions. In such a 
scenario, the test of proportionality should 
guide the construction and interpretation of 
reverse onus clauses and the 
accused/defendant cannot be expected to 
discharge an unduly high standard or proof. In 
the absence of compelling justifications, 
reverse onus clauses usually impose an 
evidentiary burden and not a persuasive 
burden. Keeping this in view, it is a settled 
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position that when an accused has to rebut the 
presumption under Section 139, the standard 
of proof for doing so is that of `preponderance 
of probabilities'. Therefore, if the accused is 
able to raise a probable defence which creates 
doubts about the existence of a legally 
enforceable debt or liability, the prosecution 
can fail. As clarified in the citations, the 
accused can rely on the materials submitted by 
the complainant in order to raise such a 
defence and it is conceivable that in some cases 
the accused may not need to adduce evidence 
of his/her own.” 

 

In the instant case also the evidence on record clearly shows that 

the Cheque No. 556237, dated 23-05-11, for Rs. 2,00,000/-, was 

issued on 09-06-2011 to the Respondent No.2 by the 

Accused/Appellant. The appellant has admitted his signature on the 

said cheque (Exhibit No.3). Materials on record shows that the 

Respondent No.2 is the holder of the cheque given to him by the 

Accused/Appellant and under such circumstances the presumption 

under section 139 of the Negotiable Instruments Act comes into 

play. This Court will presume that the said cheque was received by 

the holder for the discharge in whole or in part, of any debt or 

liability by the accused/ appellant. Admittedly this presumption is a 

rebuttable presumption, but in the instant case accused has not 

relieved the burden of rebutting this statutory presumption. Apart 

from this statutory presumption, the evidence on record, as 

discussed in foregoing paragraphs, also indicates that the Cheque 

No. 556237 was received by the Respondent No.2 for the discharge 

of legally enforceable debt by the Accused/Appellant. This Court is, 

thus, of considered opinion that the Trial Court has properly decided 

this issue, while deciding point No.1 for determination, in the 

impugned judgment. 

9. Prosecution witness No.2 (PW-2), who is the branch 

manager of state bank of India, Balipara branch has exhibited the 

Cheque No. 556237 dated 23-05-2011for Rs. 2,00,000/- as Ext.3, 
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the Cheque Return  Memo issued by the bank as Ext.4, the relevant 

entry in the cheque return ledger of the bank as Ext.8 and 

statement of account of the accused as Ext.9. He was not cross-

examined by the defence side. The testimony of the Prosecution 

witness No.2 (PW-2) as well as the exhibited documents clearly 

shows that the Cheque No. 556237 was dishonored for 

insufficiency funds in the account of the Accused/Appellant. This 

Court finds no infirmity in the findings of the learned Trial Court on 

this issue. 

10. As regards the fact as to whether the Accused/Appellant 

received the demand Notice (Ext.5) issued by the Respondent No.2 

regarding dishonor of the cheque, the learned trial Court has rightly 

held that as the postal receipt, which is exhibited as Ext.6, shows 

that the notice was sent by registered post with acknowledgement 

due (A/D) it was properly addressed and prepaid, a presumption, 

under section 27 of the General Clauses Act, is drawn regarding due 

service of the notice on the Accused/Appellant. Ext.7 which is the 

acknowledgement due (A/D) card also bears the signature of 

Accused/Appellant and same has not been disputed by him during 

trial. It also appears from Ext.7 that the delivery seal of the post 

office is dated 4/7/2011 on the acknowledgement due (A/D) card 

and therefore it can be presumed that the Demand Notice was 

served on Accused/Appellant on 4/7/2011. On this issue also, this 

Court finds no infirmity in the findings of learned trial Court. 

11.  The evidence and the Court shows that Cheque No. 

556237 dated 23-05-2011for Rs. 2,00,000/- was given by 

the Accused/Appellant to the Respondent No.2, for the discharge , 

in part, of debt /liability and same was presented for encashment to 

the bank during the period of validity of the said cheque, however, 

it was dishonored due to insufficient funds in the account of 

Accused/Appellant, on 09/06/2011, by the Bank. It also appears 

that on 01/07/2011 (within thirty days of the date of receipt of 
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information regarding dishonor of cheque) the Respondent No.2 

issued demand notice to the Accused/Appellant. It also appears that 

the demand notice was received by the Accused/Appellant on 

16/07/2011, however he failed to make payment of the cheque 

amount within fifteen days of the recipient of demand notice, 

therefore, the Respondent No.2 filed a complaint u/s 138 of the NI 

Act on 24/8/2011 (which is within the period of limitation 

prescribed by section 138 of the NI Act). The evidence discussed 

above clearly shows that the accused has committed offence under 

section 138 of the Negotiable Instruments Act and this Court is of 

considered opinion that the trial Court has properly appreciated the 

evidence on record and has arrived at the right conclusion holding 

the accused guilty under section 138 of the Negotiable Instruments 

Act. 

12. Regarding another ground in the Memo of appeal that 

considering the age of the Accused/Appellant, he should have been 

extended the benefit of the provisions of Probation of Offenders 

Act, it appears on perusal of the impugned judgment that learned 

trial Court, considering the offence committed in this case as an 

economic offence which hampers the economic development of the 

nation, was disinclined to extend the provisions Probation of 

Offenders Act to the accused. However in addition to what has been 

observed by learned trial Court in this case, a reference may also be 

made to an observation by the Supreme Court of India in the 

judgment cited in paragraph No.8, hereinbefore, wherein it was 

observed that “it must be remembered that the offence made 

punishable by Section 138 can be better described as a 

regulatory offence since the bouncing of a cheque is largely 

in the nature of a civil wrong whose impact is usually 

confined to the private parties involved in commercial 

transactions”.  It is also to be taken note of that an offence under 

section 138 of the Negotiable Instruments Act is compound of at 

any stage (even at appellate stage), and thus the complainant has 
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the option, in an appropriate case, to compound the offence against 

the accused. However if a compromise is not reached between the 

parties, the provisions of Probation of Offenders Act cannot be 

taken recourse to by the accused for escaping liability under section 

138 of the Negotiable Instruments Act. In the instant case the facts 

and circumstances of the case the accused is aged forty-five years, 

therefore, the ground taken by Accused/Appellant that considering 

his age he should be extended the benefit of the Probation of 

Offenders Act is not very appealing and in the considered opinion of 

this Court the trial Court rightfully declined to extend such benefit. 

13.   In view of what has been discussed in the foregoing 

paragraphs, this appeal is dismissed with cost. The conviction of the 

accused/appellant u/s 138 of the Negotiable Instruments Act is 

upheld. The accused appellant shall surrender before the trial Court 

within a period of one month from the date of this judgment to 

serve out the sentences imposed by the learned trial Court. 

14.   Send back the lower Court records. 

  Given under my hand and seal of this Court on this the 14th 

day of September 2015. 

 

(M.K. Kalita) 
Sessions Judge, 
Sonitpur:Tezpur. 

 

Dictated and corrected by me. 

 

 

(M.K. Kalita) 
          Sessions Judge, 

Sonitpur:Tezpur 


